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CIVIL COMMITMENT IN A SUBURBAN
COUNTY: AN INVESTIGATION

BY LAW STUDENTS
Grant H. Morris*

Elliot D. Luby, M.D.**
INTRODUCTION

In recent years, the philosophical justifications for involuntary civil commitment of the mentally ill have been severely criticized.' Confinement of an individual for his own welfare as
others perceive it for him, and assertion of the state's parens patriae
power, or confinement of an individual based on a prediction of
future dangerousness, an assertion of the state's police power, no
longer carry with them the aura of appropriateness or infallibility
that they once enjoyed. In fact, the very concept of "mental illness"
has been attacked. The views of Dr. Thomas Szasz have added a
new dimension to the problem by asserting that "mental illness"
is not a "cause" of disorder, but is rather no more than a theory to
explain unconventional conduct or belief. As such, the boundaries
of the concept expand or contract according to the value judgments and life styles of the theorist.2
The project which is the subject of this article was conceived
in a senior seminar in Law and Mental Disorder at Wayne State
University Law School. The class was conducted as a forum in
which both law and medical students came together to study the
interrelationships between the legal system and the methods used
to control mental health problems in this country. A major portion of the course was devoted to an analysis of civil commitment
* Dean for Academic Affairs and Professor, Wayne State University Law
School; Professor of Law in Psychiatry, Wayne State University School of Medi-

cine; Legal Counsel, Michigan Legislative Committee to Revise the Mental Health
Statutes. Students who participated in the project were: Alex Berman, William
A. Dardy, Philip J. Goodman, Edward M. Keller, Barry M. Kelman, Michael
Krut, James P. McClennan, John E. McSorley, Robert A. Sloan, Samuel J.
Smargon.
** Professor of Psychiatry, Wayne State University School of Medicine;
Professor of Psychiatry in Law, Wayne State University Law School.
1. See statement of Bruce J. Ennis Before the Subcomm. on Constitutional
Rights of the Committee on the Judiciary, United States Senate, Hearings on
Constitutional Rights of the Mentall l1l, 91st Cong., 2d Sess. 272-76 (1970)

and the sources cited therein.
2.

T. SzAsz, LAw, LBERTY AND PSYCHIATRY 11-17 (1963).
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-from both the legal and medical points of view.
The class's discussion of the criteria for involuntary commitment necessitated examination of the process of civil commitment
and proposals for change in current procedures. During this
discussion, many unanswered questions arose concerning the
effectiveness of an individual's legal rights when he finds himself
thrust into the strange world of the committing court and the
public mental hospital. The lack of reliable information on the
subject became obvious, which led the class to undertake this project in an attempt to gain first-hand knowledge of the existing situation.
Specifically, it was hoped that the project would reveal a significant correlation (either positive or negative) between the presence of legal counsel and the frequency of dismissal of petitions
for involuntary commitment. In this way, the ability of a mental patient to assert his legal rights in a court of justice could be
effectively measured. By cross-tabulating this information with
numerous variables, it was anticipated that the data would
show the characteristics of individuals who typically become involved in the commitment process and the characteristics of individuals who would be most likely to seek and obtain legal counsel
in a concerted effort to avoid commitment. Although there existed no single hypothesis upon which the project was based, it
was anticipated that greater understanding of the commitment
process could be achieved by collecting data on a wide range of
factual items.
This article is a report of the students' study. No attempt is
made to analyze in detail the pragmatic ramifications of the maze
of legal rights, court procedures and social policies that confront
an allegedly mentally ill person under existing mental health statutes. Rather, by presenting the raw data itself and student insights into the commitment process as acquired through the datagathering process, it is hoped that other professors will be encouraged to engage law students in similar research projects as an integral part of seminars or courses on various social problems.
The Sample
The sample used for this project was obtained from 1967
and 1969 files of the Oakland County Probate Court, Mental Illness Division. These years were chosen because most of the files
were completed, yet were likely to reflect recent trends in the utilization of the Oakland County' commitment process. There were
3.

Oakland County is a large and rapidly growing county north of the City

of Detroit. The population of the county grew from 690,259 persons in 1960 to
907,071 persons in 1970.
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1,391 individuals in 1967 and 1,506 in 1969 who were subjected to the civil commitment procedures.4 In order to achieve a
random cross-section, nearly every tenth file was -pulled from the
court records. On the basis of an individual's name and case
number, the corresponding hospital records were obtained at the
Pontiac State Hospital. All mentally ill patients involuntarily
committed to a state facility from the Oakland County Probate
Court are committed to Pontiac. In a number of cases, there were
no files on record at that hospital, which indicated that the individual was either admitted to another hospital or clinic (for
example, a community hospital or a private institution) or that the
petition for his admission had been discharged. It was not possible to scrutinize the medical records of those persons sent to
hospitals and clinics other than Pontiac State Hospital.
Method and Apparatus
In order to achieve uniformity in sampling and reduce superfluous information, the class designed a data gathering form.
The form was loosely constructed, reflecting an attempt not only
to obtain information concerning our initial inquiries, but also
to supply data for any unformulated questions which might otherwise go unanswered.
The data gathering form incorporated four major categories.
These areas were designed 1) to reveal the demographic composition of the people who utilize and become involved in the civil
commitment system, 2) to analyze the existing commitment process and procedures, 3) to assess the effect of psychiatric philosophy on the mental health system, and 4) to discover the influence of the legal profession on the commitment process.
" The demographic section utilized standard sampling questions, such as, the age, race, sex, occupation and education level
of the people who were being civilly committed.
The section on the commitment process and procedures was
designed to explore the issue of how the Michigan civil commitment statutes were in fact being applied and interpreted by both
the medical profession and the courts. Inquiries sought to determine the relative frequency with which specific family members
and outsiders, respectively, initiated the commitment proceedings. Such information might permit a future hypothesis on
4. There were 299 voluntary applications for hospitalization out of the
1,391 petitions received by the court in 1967. There were 329 voluntary applications for hospitalization out of the 1,506 petitions received by the court in
1969.
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whether the mental health system is being used as a substitute for
the criminal system or is being subverted by persons who wish to
deprive citizens of their liberty for political or economic motives.
The type of judicial order utilized in the various stages of
proceedings was considered to be significant in determining
whether the court was acting as an independent reviewing body
or if it was merely a "rubber stamp" for medical judgment. A
patient's length of stay in the hospital and the date of his final
commitment were questions which, it was hoped, would reflect
the effectiveness of treatment and the effectiveness of legal representation on the length of confinement and final disposition of
the individual's case.
A "nature of treatment" question was included in the form
in a modest effort to determine the extent and use of various
therapeutic modalities in a state mental hospital. Treatmentoriented issues are of increasing concern to lawyers, particularly
since the courts have recognized a mental patient's right to obtain
release for inadequate treatment5
The extent and effect of legal representation in the mental
commitment process was also explored. A basic question was
posed of whether the prospective patient had been represented
by counsel of his own choice, or by court appointment, or not
at all. The effectiveness of counsel in securing release was measured by cross-tabulating this question with the frequency of release by judicial order after court hearing. 6
EXISTING CIVIL COMMITMENT STATUTES SUMMARIZED

It seems desirable at this point to acquaint the reader with
the fundamentals of the Michigan commitment statutes whose
practical applications were being examined by this project. Michigan statutes provide for admission and retention of mental patients in four major categories.
A. Voluntary. An individual who wants to submit himself
5. See, e.g., Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966); People v.
Bargy, No. CR32784 (Wayne Co. Cir. Ct. 1970). In Wyatt v. Stickney, 325 F.
Supp. 781 (M.D. Ala. 1971), the court recognized a constitutional basis for the
"right to treatment" and subsequently issued a decree establishing and ordering
the implementation of standards which the court determined to be medical
and constitutional minimums. See also, Wyatt v. Stickney, 344 F. Supp. 387
(M.D. Ala. 1972).
6. The sections which follow constitute the combined efforts of both the
students and professors in analyzing the data compiled in this study.

Great

appreciation is extended to the staff members of the Lafayette Clinic, the Oakland County Probate Court, and the Pontiac State Hospital for their selfless contributions of time and energy which made this project possible.
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to treatment in a state mental hospital may make a written application therefor and may be received as a voluntary patient by the
institution. A minor may be "voluntarily"
admitted upon the
7
guardian.
or
parent
a
of
written application
B. Emergency. There are three separate statutory provisions for admission of a patient on an emergency basis.
(1) A judge, upon evidence and the certificate of
two physicians, may authorize the temporary retention and hospitalization for psychiatric treatment of a person against whom no
civil commitment proceedings have been instituted for a period
not to exceed five days, whenever it is deemed necessary and essential to public safety. The court may by special order extend
the length of commitment. 8
(2) Any peace officer, with the approval of the prosecuting attorney, is authorized to take into temporary protective
custody and confine in a state hospital for psychiatric treatment
for a period not to exceed 48 hours a person believed to be mentally ill, manifesting homicidal or other dangerous tendencies. 9
(3) The official physician of any city or county who
examines an individual and finds that immediate detention for
examination and treatment of such person is necessary for public
safety or safety of the individual shall certify to that effect. The
person may be taken into custody and placed in a hospital for a
period not to exceed five days for confinement, examination,
and treatment. The court may by special order extend the length
of the commitment. 10
C.

Temporary and/or Diagnostic. Subsequent to the ini-

tiation of involuntary civil commitment proceedings and upon the
certificate of two physicians, the probate court may order an allegedly mentally ill person temporarily detained in a state hospital for a period not to exceed 60 days if the court deems it necessary and essential to do so. The temporary detention period may
be extended up to an additional sixty days by order of the court. 1
In the involuntary civil commitment hearing itself, if it
appears to the court or jury that the person is mentally ill but
that the degree of mental illness does not warrant final commitment, or that a limited period of intensive treatment may make
final commitment unnecessary, the court may order the person
7.
8.
9.
10.
11.

MIcH. CoMP. LAws § 330.19a (West Supp. 1972).

Id. § 330.19 (West Supp. 1972).
Id.
Id.
Id. § 330.21 (West Supp. 1972).
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placed in a state hospital for diagnosis, care and intensive treatment for a period not to exceed sixty days. The period may be
extended up to an additional sixty days by order of the court. I"
D. Final Commitment. If the probate court finds and adjudges the person to be mentally ill, the court may issue an order,
commonly called a "regular" or "permanent" order committing
the person to the proper hospital. 3 The commitment is for an
indefinite time, and the decision to discharge is made by the medical superintendent of the institution.' 4
The "final commitment" process is initiated by a petition to the probate court for an order directing the admission of
the allegedly mentally ill person to a hospital. The petitioner is
required to be the father, mother, husband, wife, mother, sister,
child of legal age, or guardian of the person alleged to be mentally
ill, or the sheriff or supervisor of any township, or county agent,
or any other person whom a judge of probate deems appropriate. The petition is required to state the facts upon which the allegation of mental illness is based. Upon receiving the petition,
the court is required to appoint two physicians to examine the
individual and report to the court on or before the date set for
a hearing. Notice of the hearing must be served personally on the
allegedly mentally ill person, his spouse, and the petitioner. However, the court may dispense with personal service. Where personal service is dispensed with, the court is required to appoint
a guardian ad litem to represent the allegedly mentally ill person
at the hearing. If the court deems it necessary, or if the allegedly
mentally ill person demands, a jury of six must be summoned to
determine the question of alleged mental illness. The individual
has the statutory right to be present at the hearing, "unless it
shall be made to appear to the court, either by the certificate of
the medical superintendent in charge of [the] hospital, . .. or
by the certificate of two reputable physicians, that his condition
is such as to render . . . his appearing at such hearing improper
and unsafe."' 5
RESULTS

Data received from the Oakland County Probate Court Records Office indicated a categorical breakdown of mental problems
12. Id.
13. Id.
14. Id. §§ 330.35, 330.35 (a) (West 1967).
15. Id. § 330.21 (West Supp. 1972).

SANTA

CLARA LAWYER

[Vol. 13

in petitions for institutionalization received in 1967 and 1969, respectively. Although the number of petitions increased by only
10.82% over the two year period, petitions alleging drug abuse
increased by 131.70% during that same period.
TABLE 1
PATIENT CATEGORIES

Year

1967
1969

Total
Petitions

Mental
Illness

Alcoholism

1391
100%
1506
100%

1055
75.84%
1158
76.89%

211
15.16%
201
13.34%

Drug
Abuse

Mental
Retardation
and/or
Convulsive
Disorders

41
2.94%
95
6.30%

84
6.03%
52
3.45%

The 268 subjects in the study were almost evenly divided
between those who came before the court in 1967 and those who
were seen in 1969.

1967
126
47.01%

TABLE 2
YEAR OF COURT FILE
1969
No Data
140
2
52.22%
0.47%

A significantly larger number were men (60.07%)
women (39.17%).

than

TABLE 3
SEX
Male
161
60.07%

Female
105
39.17%

No Data
2
0.74%

Subjects tended to cluster in the 20-50 year age groups
(62.67%), with the need for dentention sharply declining beyond the age of 50.
TABLE 4
AGE
0-10yrs. 11-20
7
29
2.61% 10.82%

21-30
61
22.75%

31-40
54
20.14%

41-50
53
19.77%

51-60
23
8.58%

61-70 71-80 80+
21
9
4
7.83% 3% 1.5%

No
Data
7
2.61%

The overwhelming majority were white (75.74%) reflecting
the fact that Oakland County is virtually pure white (96.8%) as of
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the 1970 census. Although in 1970 only 3.1% of Oakland County
was black, 9.32% of the sample was black suggesting that blacks
are caught up in the detention system to an extent significantly
greater than their proportion of the population would warrant.
.TABLE 5
RACE
No Data
40
14.92%

Other
0

Black
25
9.32%

White
203
75.74%

Although information on occupation and education was
scarce, subjects appeared to be predominantly laborers or housewives with some high school education.
TABLE 6
EMPLOYMENT
Laborer

Housewife

65
24.25%

49
18.28%

Sales
Clerk

Other

No Data

14
5.22%

5
1.86%

121
45.14%

Profes- Self Ernp.sional
Business

7
2.61%

7
2.51%
TABLE 7

EDUCATION
0-8 yrs.

9-12 yrs.

13-16 yrs.

Post-Degree
Work

No Data

21
1
110
37
99
7.83%
0.37%
41.04%
13.8%
36.94%
They were most often Protestant but apparently in the same
ratio as Protestants living in Oakland County.
TABLE 8
RELIGION
Catholic

Protestant

Jewish

Other

No Data

1
96
38
125
8
0.37%
35.82%
14.17%
46.64%
2.98%
The initial legal order was far more frequently of an emergency type (60.82%)'than any of the other, and there was a pronounced reluctance on the part of judges initially to commit a subject to a state hospital for an indefinite period pursuant to a final
commitment order (3.73 % ).
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TABLE 9
INITIAL LEGAL ORDER
Emergency

Diagnostic

163
60.82%

Committal

Voluntary

Other

No Data

15
5.59%

10
44
19
17
3.73%
16.41%
7.08%
6.34%
Spouses and mothers took the initative in obtaining an order
most often. The major reason for petitioning the court involved
the abuse of chemicals. Abuse of drugs and alcohol (37.31%)
was followed by suicidal (14.92%) and homicidal (13.05%) intent.
TABLE 10
COURT PETITIONER(S)
Husband

Wife

Father

34
13%

58
20%

25
9%

Mother

Brother/
Sister

49
18%

19
7%

Other

76
28%

No Data

37
14%

TABLE 11
REASON FOR COURT PETITION
Homicidal

Suicidal

Alcohol/Drug
Can't care Addict/Mentally
for self
Retarded, etc. Other

35
13.05%

40
14.92%

4
1.49%

100
37.31%

22
8.2%

No Data

67
25%

Again the court appeared to commit for indeterminate periods infrequently and with great reluctance.
Subsequent orders for continuing detention were also short
term (38.05%) while a high percentage of subjects (37.31%)
were given their freedom.
TABLE 12
SUBSEQUENT LEGAL ORDERS
Dismissal

100
37.31%

Diagnostic

Diagnostic and
Then Dismissal

Other

No Data

25
9.32%

77
28.73%

10
3.73%

56
20.89%

While in the hospital, subjects were treated predominantly
with combined chemotherapy and group therapy. Individual
psychotherapy was rarely given, undoubtedly as a result of the
low ratio of staff to patients. Very few patients (4%) received
electrotherapy.
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TABLE 13
NATURE OF TREATMENT(S)
Psychotherapy

38
14%

Chemotherapy

Group Therapy

134
50%

Activities and/or
Work Therapy

63
23%

Electroshock Psychodrama Milieu

Occupational

47
18%
Other

No Data

12
7
34
31
24
104
4%
3%
13%
12%
9%
39%
Length of hospital stay was surprisingly short. The majority
of patients on whom data was available were discharged within
two months, indicative of the thrust of state hospital care to return
patients to the community as rapidly as possible. However, it
should be noted that there was no data which could be gathered
on a significant percent of the patients (38.05%). Many of these
individuals may have been hospitalized in private institutions or
treated in community settings.
TABLE 14
LENGTH OF STAY
I day-1 mo.

1-2 mo.

2-3 mo.

3-4 mo.

4-5 mo.

5-6 mo.

6-7 mo.

59
22.01%

43
16.04%

15
5.59%

15
5.59%

5
1.86%

3
1.11%

3
1.11%

7-9 mo.

9 mo.+

No Data

3
20
102
1.11% 7.4% 38.05%
Although the detention process is a judicial one, only 4.4%
of both the 1967 and 1969 groups were represented by counsel.
Thus, only 13 out of a total of 268 were supported by an advocate.
TABLE 15
ATTORNEY APPEARED
Yes
No
No Data
13
255
0
4.44%
95.56%
Cross tabulations were done to determine if relationships
could be found among the variables. We were particularly interested in determining if those subjects represented by counsel were
handled by the court or hospital in a manner different from the
large majority who were unrepresented.
Ten whites and two Negroes were represented by counsel.
The difference is not significant inasmuch as 75.74% of the pop-
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ulation sampled was identified as white while only 9.32% were
black.
TABLE 16
COUNSEL v. RACE
White
Negro
No Data
1
Number with counsel
2
10
An interesting difference was found in the correlation between attorney representation and sex. Only one woman as
compared to twelve men had benefit of counsel, a frequency far
below what might be expected from the ratio between men and
women in the sample. However, a statistically significant conclusion cannot be made due to the small number of patients in total who were represented by counsel. At most, the data may
be viewed as some indication that men are represented by counsel
more frequently than women in civil commitment proceedings.
TABLE 17
COUNSEL v. SEX
Female
No Data
Male
Number with counsel
12
1
0
The presence of counsel appeared to affect the disposition
of the subject by the judge. In fact, clients who were represented
were far more likely to be released than those who were not.
However, the small number of cases in which counsel was present
in the sample group precludes an assertion of statistical significance of the finding.
TABLE 18
COUNSEL v. SUBSEQUENT ORDERS
Dismissed after
diagnostic order No Data
Dismissed
10
Number with Counsel
3
0
TABLE 19
CLIENTS RELEASED WITH DISMISSAL OF ORDER
With Counsel
Without Counsel
76.9%
35.29%
IMPRESSIONS OF THE DATA-GATHERERS

In addition to gathering data from court and hospital records, the class observed probate court hearings in Oakland and
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Wayne counties and visited Pontiac State Hospital, Ypsilanti State
Hospital, Detroit Psychiatric Institute and other treating facilities.
Although the insights acquired through these efforts could not
always be measured statistically in the data gathering form, nevertheless they were considered to be worthy of mention in this
article. The personal impressions of the group centered around
1) the personalities involved in the civil commitment process, 2)
the judicial proceedings, and 3) the various hospital settings
which were observed.
THE PERSONALITIES

Legal Counsel
It was evident that most individuals subjected to the process
were not represented by legal counsel nor were they given the opportunity to obtain their own attorney. Even when counsel was
present, he did not serve primarily as an advocate of the prospective patient. Typically, the attorney was retained by the petitioner, the person desiring to effectuate the commitment. However, the attorney was apparently playing a unique role. He represented the interests of the commitment subject, the petitioner,
the guardian ad litem, and society in general. These conflicting
roles develop because the proceedings are usually nonadversarial
-a situation which attorneys rarely face in the courtroom. The attorney thus faces an impossible task in fulfilling his various roles,
and unfortunately, no statute currently offers him guidance. Despite the fact that the attorneys observed did not appear to serve primarily as an advocate for the commitment subject, the data collected from the 1967 and 1969 files showed that a higher percentage
of those subjects represented by counsel had their commitment procedings dismissed without even an initial diagnostic order.' 6
This apparent inconsistency might be explained as a case of statistical accident. On the other hand, it may indicate that the mere
presence of counsel in the nonadversarial context is a factor
deterring the judge from making any sort of commitment order.
GuardianAd Litem
The guardian ad litem in the civil commitment process received a generally unfavorable evaluation by the project researchers. Consistently the court appointed one specific individual to
fulfill this function in all the cases before the court. It was
confirmed that he was a sheriff's deputy utilized by the county
16.

See table 19, supra.

SANTA CLARA LAWYER

[Vol. 13

solely in this capacity. His qualifications appeared to be disproportionate to the status that he seemed to enjoy, since his formal education extended only through high school. He generally
agreed with the summaries of the examining physicians, but was
compelled to bolster their conclusions with emotionally charged
words. He was prone to make medical diagnoses and suggested
prognoses, yet his apparent lack of psychodiagnostic skills militated against the validity of his determinations. His recommendations nevertheless were routinely followed by the court.
The Judge
Some class members viewed the judges as patronizing and
paternalistic to the point of insincerity. One observer noted that
none of the patients observed by him who were brought before
the judge were released. Each patient was returned to his respective hospital for treatment on one type of temporary order or another.
Other members of the group viewed the judges as compassionate, vitally concerned humanitarians who were trying their
best to see that sick people got better. The judges tried to make
those petitioning relatives who were nervous and somewhat embarrassed as relaxed as possible. One judge delighted in recounting
to us in his chambers instances about how young people had come
back after treatment and actually thanked him for understanding
and helping them.
The Examining Physician
It was noted from the records that the physicians were invariably court appointed and often were doctors situated at the institution itself. Some members of the group questioned whether the
large number of foreign-born doctors fully understand and sympathize with the social pressures of the American culture. The group
questioned the diagnoses appearing on the commitment forms which
often merely stated: "Mentally ill and in need of treatment." The
frequent assertion that the patient was too ill to attend the probate hearing was also suspect.
The Patient
The commitment process did not seem to be limited entirely
to the mentally ill. The process engulfed a potpourri of other
social problems: for example, mental retardation, alcoholism, drug
addiction, and senility.
In fact, many elderly individuals didn't
appear to be mentally ill at all, but were just behavior problems
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too difficult for nursing homes to handle. The lack of public
funds available to properly deal with this and other social problems was obvious.
The group observed a large percentage of "recidivism." Some
patients returned to the hospital three, four, and even five times.
Law students became very much aware of the chronicity of some
forms of mental illness. The philosophy of the community mental
health movement to return patients to society as quickly as possible, recognizing that they may need intermittent hospitalization for
many years, became apparent to the researchers.
THE JUDICIAL PROCEEDINGS

The commitment hearings were noted to be remarkably
brief and of an uncertain scope. Rarely was the subjected party
informed of his rights, and often the party's right to trial was flagrantly disregarded. The party was frequently excluded from the
hearing, which then left the disposition of the case to the veracity
of both the petitioner and the examining physician's reports, and
to the enterprise of the judge. Guidelines for the authorization
of tempoary detention orders were lacking, allowing the orders to
be readily issued by the court, relying on cursorily prepared physician's reports. Routine extensions of these orders were common. In its present state, it is a misnomer to refer to the hearing
as judicial; rather it is more properly viewed as administrative
because it sacrifices judicial inquiry to administrative efficiency
and expediency.
THE STATE HOSPITAL SETTING

The most striking aspect of the hospital setting was the shortness of the patients' stay. Frequently, the stay was less than a
month, and rarely was it longer than three months." This does
not appear to reflect a system bent on depriving persons forever
of their liberty.
Treatment consisted primarily of chemotherapy and milieu
therapy. Individual psychotherapy was rarely used because of
personnel shortages. The extensive use of tranquilizing drugs
may explain in part the inactivity of patients observed in the
wards. Recreational facilities were largely unused. Though
patients were often permitted on the hospital grounds, few ventured out. Although it may be desirable to achieve some modicum
of control over symptoms of mental illness through use of chemo17.

It should be noted that the data reported in Table 14 has reference only

to the state hospital setting and infers nothing about the length of private hospitalization for mental illness. Approximately 38% of the cases in the sample
group were not treated in a state hospital.
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therapy, the question of appropriate monitoring of the use and
potential overuse of this therapy was a source of concern to law
students.
CONCLUSIONS AND RECOMMENDATIONS

The surprising conclusion of many researchers was that in
some metaphysical way, the mental commitment process functions without obvious abuse. The sincere concern of doctors,
judges, and families for the problems of the mentally disordered
compensates for the lack of procedural protections and thereby
avoids improprieties. In fact, it was the judgment of the class
that most individuals subjected to the commitment process were
properly "commitable." Many were so mentally disoriented as to
be incapable of surviving if left to themselves in society. A few
were observed to exhibit uncontrollable and threatening behavior.
The class did not undertake a consideration of alternatives to mental
hospital institutionalization that are available now or that may be
developed in the future,' nor did it attempt to evaluate the ideas
of Dr. Thomas Szasz and others who argue that involuntary commitment for mental illness should not be socially acceptable.' 9
Nevertheless, the existing system is clearly deficient. In
protecting the rights of persons subjected to the process, the
compassionate attitudes of judges and doctors cannot supplant legally imposed safeguards. Whether one fears excessive beneficence resulting in paternalistic overprotection of any person labelled as "mentally ill," or excessive malevolence resulting in elimination of political radicals through preventive detention, either
result is possible through misuse of the civil commitment process.
To the extent possible, recommendations for change in the civil commitment process should not willingly sacrifice the essential humaneness of the existing system to the altar of perfunctory
procedural protection. With this statement as a guideline, the
following recommendations are submitted.
The Length of HospitalizationWithout FinalAdjudication
As indicated previously, the basic involuntary commitment
statute in Michigan 0 authorizes "temporary detention" of persons
18. See Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966) which held that
prior to ordering the involuntary confinement of an individual in a mental hospital, the trial court should satisfy itself that no less onerous disposition-such
as outpatient treatment with a guardian appointed-would serve the purpose of
the commitment.
19. See, e.g., T. SzAsz, THE MANUFACTURE OF MADNESS (1970); T. SzAsz, THE
MYTH OF MENTAL ILLNESS (1961).
20. MIcH. COMP. LAWS § 330.21 (West Supp. 1972). See text accompanying note 11 supra.
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against whom commitment proceedings have been initiated for a
period of sixty days, which period may be extended up to an additional sixty days by order of the court. Thereafter, a sixty-day
"diagnostic" order may be issued if the court determines that the
person is mentally ill but whose mental illness does not warrant
final adjudication and commitment. Upon the request of the hospital, the sixty-day "diagnostic" order may be 'extended by the
court for an additional sixty days. Theoretically, a person can
be confined for a total of 240 days as an allegedly mentally ill
person without a final hearing and determination of whether his
mental condition meets the statutory criteria for involuntary civil
commitment. 2 While the statistics on rapid patient turnover indicate that the 240-day total was not reached in many cases, nevertheless the "Piggybacking" of one sixty-day order on another
was observed to be a common practice. The probate court routinely deferred to hospital requests for extensions of temporary or
diagnostic commitment orders.
There are certain advantages in the existing statute. The overwhelming majority of patients are treated and released from mental hospitals without a final adjudication of mental illness and without the stigma that attaches from that designation. Although the
statutes are not entirely clear, a final commitment order includes
by implication a finding of incompetency to manage property
and personal affairs. With such a penalty attached to final commitment, well-intentioned probate judges rarely issue such orders.
However, since the judges do not have to answer the basic question
of whether a person's mental condition warrants long term institutionalization when they issue a temporary or diagnostic detention
order, they may be more inclined to rule favorably on applications
for these short term orders.
The deprivation of liberty occasioned by the issuance of a
temporary or diagnostic order is as complete as is occasioned by a
final commitment order. Judicial scrutiny of these orders should
not be any less intensive. Additionally, diagnostic orders should
be limited to a realistic period of time necessary to complete a
diagnosis of the individual's mental condition and should not include authorization to engage in intensive therapy.2 2 Questions
of competency to manage property and personal affairs should be
divorced from the issue of civil commitability. Periodic judicial
21. To this 240 day total must be added the time spent in confinement by
those patients who entered the hospital on an emergency order (48 hour or five
day hold). See text accompanying notes 8 and 9 supra.
22. In Stowers v. Wolodzko, 386 Mich. 119, 191 N.W.2d 355 (1971), the Supreme Court of Michigan held that a person placed in a private hospital pursuant
to a 60 day temporary detention order may not be compelled to submit to treatment.
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review 2of
a patient's progress toward rehabilitation should be re3
quired.
Legal Assistance for PersonsInvolved in the Commitment Process
One of the major objectives of the project was to determine
statistically the effectiveness of legal counsel in obtaining dismissals of petitions for involuntary commitment. However, the
number of subjects represented by counsel (only 13 out of 268)
does not appear large enough to support a statistically valid conclusion. At most, it can be asserted that the results as to the 13
persons who were represented by counsel indicates that the presence of counsel appears to have a positive effect on the dismissal of involuntary commitment petitions.24
While the results of the project are inconclusive as to the effectiveness of counsel, they are significant in proving that there was
an absence of counsel in the overwhelming number of cases. While
"healthy" individuals who have questions or problems concerning
their legal rights normally consult laywers, attorneys have not as
yet become involved to any great extent in the civil commitment
process. Generally, rights of individuals subjected to the process
have not yet been clarified by statute to date. Prospective patients
may fail to seek lawyers to aid them in contesting alleged violations of their rights because of a lack of sophistication or
mental competence. Lawyers lack expertise in this neglected area
and statutory guidelines are virtually nonexistence. Additionally,
legal problems of the mentally disordered are often financially unprofitable to an attorney. A lawyer may find that the mental
patient-client, who may have to be visited in an institution rather
than in the office, consumes too much of his working time over
apparently inconsequential, though complex, matters. However,
these reasons do not justify a continuance of the existing situation.
Recent statutory developments in New York suggest a workable solution to the problems involved in enforcing rights of
the allegedly mentally ill. In 1965, new laws modifying mental
hospitalization procedures went into effect. A special service was
created at that time, the Mental Health Information Service, 5 in
each of the four Judicial Departments of the State, responsible to
23. A lawsuit has been filed contesting, on due process grounds, the constitutionality of the Michigan Statutes authorizing temporary detention of persons alleged to be mentally ill. Bell v. Wayne County Gen. Hosp., 456 F.2d

1062 (6th Cir. 1972).
24. See Tables 18 and 19 at p. 528 supra.
25. N.Y. MENTAL HYGIENE LAW § 88 (McKinney 1971).
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the Appellate Division of each Department. The function of the
Mental Health Information Service is to review the status of involuntary patients, inform them of their rights under the law, including the right to be represented by legal counsel and to seek independent medical opinion, assemble information for the court
whenever a hearing is requested, and advise patients when they
seek aid. Statewide, the Mental Health Information Service is authorized to employ 11 persons in supervisory positions and 43 in
staff positions.2 6 Many of the staff workers are stationed within
the mental hospitals themselves.
Although there are differences between each of the four
Services, they have generally proved an invaluable asset in aiding
patients without unduly hampering administration of the institutions. Contrary to the fears of some hospital personnel, the
presence of specially trained mental health lawyers in the institutions themselves has resulted in less conflict and less litigation.
Lawyers who work full-time on mental patients' problems, and
who continually observe the difficulties involved in working in and
administering the institutions themselves, develop an expertise
in avoiding rather than promoting litigation. Only in the most
extreme situations do competent attorneys utilize the formalized
relief provided by judicial intervention. A psychiatrist at Bellevue Hospital, where seven to eight full-time Mental Health Information Service attorneys are stationed, recently reported:
The trend toward out-of-court settlement is largely an
artifact of the new law and the presence of lawyers is undoubtedly the key to this phenomenon. Furthermore, the
increasing trend in recent years seems to indicate both a
stepped-up effort by these lawyers and their effectiveness in
avoiding a court hearing. However, in settling the "disagreement" between psychiatrist and patient, these lawyers apparently exert pressure not only on psychiatrists but also on
patients. When advising the patient to accept hospitalization,
the lawyer could be doing so because of his "calculation"
that he cannot make a good case for discharge in court or
because27 of his judgment that the patient does need hospitalization.
The desire of Service workers to reach a negotiated settlement
of a dispute-a settlement which satisfies both the psychiatrist and
28
In one major
the patient-has been attested to repeatedly.
26. Zitrin, Herman, and Kumasaka, New York's Mental Hygiene Law-A
Preliminary Evaluation, 54 MENTAL HYGIENE 28, 31 (Jan. 1970).
27. Kumasaka, Process of Involuntary Hospitalization, 5 (unpublished manuscript 1970).

28. Zitrin, Herman, and Kumasaka, supra, note 26, at 33-34; Rosenweig,

Compulsory Hospitalization of the Mentally 111, 61 AM. J. PUBLIC HEALTH 121,
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New York hospital, court commitment hearings were reduced from
an average of 40-50 per week prior to the existence of the Mental
Health Information Service to eight per week after the Service came
into existence. 29
The poor in our society are increasingly becoming entitled
to free legal services in all matters, civil and criminal. Mentally disordered individuals who face involuntary confinement in mental institutions should not be deprived of such benefits. Arguably,
legal representation for prospective and actual mental patients
could be encompassed within existing legal aid structures. However, the potentially large number of cases involved, the need for
frequent, if not constant, surveillance of the inpatient situation,
and the desirability of developing lawyer expertise in resolving
conflicts between patients and treating personnel suggest that the
traditional legal aid approach may not offer the optimum solution.
A new state-wide agency should be established as an autonomous agency independent of the mental institutions and of the
Department of Mental Health and answerable to the judiciary and
bar of the State. The Service should have the function of protecting
the legal rights of prospective and actual mental patients. The
service should be staffed primarily by full-time attorneys who receive such training and such psychiatric and other assistance as
is necessary to perform their duties."0
123-24 (Jan. 1971); Gupta, Mental Health Information Service: An Experiment

in Due Process, 25 RUTGERS L. Rav. 405 (1971).

29. Chayet, Legal Neglect of the Mentally i11, 125 AM. J. PSYCHIATRY 785,
789 (1968).
30. The Michigan Legislative Committee to Revise the Mental Health Statutes, established in 1970, is currently considering a proposal to establish a "mental patients' legal assistance service." The Committee's recommendation on
this proposal, and on all major aspects of mental health legislation revision is
anticipated in the summer, 1973.

